A Sustainability Critique
of the Obama “All-of-the-
Above” Energy Approach

by Albert C. Lin*

hroughout his tenure and 2012 re-election cam-

paign, President Barack Obama has touted an “all-

of-the-above” energy strategy that embraces domestic
sources of energy ranging from natural gas and oil to solar
and wind." Although energy production has received the
most attention, the strategy also includes measures to increase
energy efficiency and modernize energy systems. Some critics
have found the all-of-the-above label misleading because the
strategy does little to promote coal as an energy option.> Oth-
ers have found the all-of-the-above label troubling because
it fails to make difficult policy choices, such as those that
favor non-traditional energy production.’ From the perspec-
tive of sustainability, an all-of-the-above energy approach is
fundamentally flawed because it focuses on increasing short-
term energy supply and other short-term goals rather than on
long-term energy supply sustainability. This Article presents
a brief sustainability critique of current federal energy policy
and suggests possible directions for change.

I.  Current Federal Energy Policy

The Obama Administration’s all-of-the-above energy strat-
egy certainly has substantial rhetorical appeal: it is simple,
connotes a vigorous effort by government to attack a multi-
faceted challenge, and embraces numerous and diverse con-
stituencies. The phrase also ostensibly reflects the expansion
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of domestic oil, natural gas, and renewable energy sources in
recent years. An accurate assessment of federal energy policy,
however, requires a closer and more expansive examination
of the policy’s specific components.

The all-of-the-above approach arises within the context of
the 2005 Energy Policy Act, which was the last comprehen-
sive energy legislation enacted by Congress.* Major compo-
nents of this law included tax incentives for domestic energy
production, including coal, oil, gas, nuclear, and renewables;
incentives to increase oil and gas production on public lands;
a renewable fuels standard; mandatory electricity reliability
standards; new energy efficiency standards for appliances
and commercial equipment; and an exemption of hydraulic
fracturing from Environmental Protection Agency (“EPA”)
regulation under the Safe Drinking Water Act.’

This Article, however, uses the Obama Administration’s
Blueprint for a Secure Energy Future (“Blueprint”) as a
framework for assessing federal energy policy under Presi-
dent Obama. The Blueprint, a 2011 policy document that
sets out various current and proposed legislative or executive
energy measures, serves as a useful starting point for analy-
sis in that it represents one particular vision for national

energy policy.
A.  The Blueprint

The Blueprint declares an objective of “mak[ing] ourselves
more secure and control[ling] our energy future by harness-
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ing all of the resources that we have available and embracing
a diverse energy portfolio.” The strategy for achieving this
objective includes three main components: “developling]
and secur[ing] America’s energy supplies;” “provid[ing] con-
sumers with choices to reduce costs and save energy;” and
“innovat[ing] our way to a clean energy future.”” Each of
these components in turn includes various policy measures.
The first component of the strategy, enhancing supply,
is aimed primarily at increasing domestic production of oil
and natural gas.® As the Administration frequently boasts,
U.S. natural gas production is at record levels and domestic
oil production is at its highest level since 2003.° Much of
this increase, however, is due to the widespread deployment
of hydraulic fracturing techniques rather than affirmative
steps by the federal government.”® Nonetheless, the limited
nature of federal oversight of hydraulic fracturing activities,
particularly on private lands, could be regarded as an under-
stated yet important means of supporting domestic oil and
gas production.! Despite growing concern about the poten-
tial health and environmental effects of hydraulic fracturing,
the federal government did not begin to regulate air emis-
sions from fractured gas wells until 20122 and has yet to
issue chemical disclosure requirements for the contents of
fracturing fluids.” On public lands, the federal government
has greater authority over energy development than on pri-
vate lands. Here, in contrast to overall production trends, oil
and natural gas production has not increased dramatically in
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recent years.'* The Department of the Interior, however, has
initiated reforms in the oil and gas leasing process to encour-
age more rapid exploration and development of existing leas-
es.” In addition, the federal government’s proposed offshore
drilling plan for 20122017 calls for opening up new areas
for leasing in the Gulf of Mexico and off the coast of Alas-
ka.’® The Administration has also pushed various initiatives
to expand oil and shale gas production globally.” Overall,
domestic oil and gas production has expanded dramatically,
particularly on private lands, and may grow even further as
production on the public lands rises.'®

The second component of the Blueprint emphasizes reduc-
ing energy demand by implementing energy efficiency mea-
sures for motor vehicles and buildings.” The most important
measure for the transportation sector involves the doubling of
fuel economy standards for cars and trucks by 2025.2 These
standards will be met in part through increased production
of electric vehicles, an effort which the federal government
is supporting through funding for battery and component
manufacturing and deployment infrastructure.?' Significant
federal funding has also been devoted to biofuels research,
high-speed rail, and other public transit projects.? With
respect to buildings, the Administration has supported a
laundry list of programs, including weatherization assistance
and the Energy Star program, to encourage retrofits and
other projects to increase efficiency.?? The federal government
also has issued new efficiency standards for various appli-
ances and other consumer products.* Notably, the Blueprint
does not seek to reduce energy demand through conservation
efforts even though such efforts could also provide substan-
tial benefits.”> The Blueprint’s third component encompasses
various measures that assertedly will promote a “clean energy
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future.” These measures include modernizing transmission
lines and the national electric grid, supporting the Advanced
Research Projects Agency-Energy program, and implement-
ing the renewable fuels standard established by the 2005 and
2007 energy bills.”” This component of the Blueprint also
incorporates the $90 billion devoted by the 2009 Recovery
Act to develop and deploy clean energy.?® This funding has
helped spur a doubling of non-hydropower renewable elec-
tricity generation.” But it also has been the subject of criti-
cisms ranging from its failure to generate the five million jobs
that politicians said the funding would create® to its support
of solar panel manufacturer Solyndra, which underwent a
highly publicized bankruptcy.’ Non-hydropower renewable
energy sources, moreover, continue to be responsible for only
a small fraction of total electricity generation.?? In coming
years, the share of electricity provided by such sources will
likely increase with the authorization of various solar, wind,
and geothermal projects on public lands, the finalization of
a programmatic Environmental Impact Statement for solar
energy development covering six southwestern states, and
the offering of wind energy areas for leasing off of the Atlan-
tic coast.”

In sum, implementation of the Blueprint has resulted
in modest changes to the energy supply mix and to future
energy demand, but has not prompted a radical transforma-
tion of existing energy systems.

B.  Priorities and Objectives Underlying the Blueprint

Although the Obama Administration has undertaken ini-
tiatives to enhance domestic energy supply, increase energy
efficiency, and promote clean energy, equal attention has
not been devoted to each area. Current federal energy policy
encompasses a wide array of policy measures, but the core

26. See id. at 3243
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objectives of that policy remain unclear. The President and
other officials have articulated a number of goals, such as
ensuring the existence of an abundant and reliable energy
supply, promoting energy independence, fostering interna-
tional competitiveness in clean energy technologies, creating
jobs, holding down costs for energy consumers, and address-
ing climate change.* These goals are not mutually exclusive,
but they can lead to conflicting policy prescriptions. Indeed,
a review of energy policy measures, with particular attention
to Obama Administration initiatives, suggests that these
objectives are hardly of equal significance. Ensuring a suf-
ficient and stable energy supply at low cost and promot-
ing energy independence appear to be the most important
goals, an approach consistent with the dominant histori-
cal approach to energy policy in the United States.” Other
objectives—generating employment, ensuring interna-
tional competitiveness in clean energy technologies, and
addressing environmental concerns—are seemingly of sec-
ondary importance.*

Viewed in its entirety, the all-of-the-above energy strat-
egy is a supply-focused approach that seeks primarily to
stimulate domestic energy production. With the exception
of coal, virtually all forms of domestic energy—whether
oil, natural gas, or renewables—are being strongly encour-
aged.”” Even coal has received substantial federal support
in the form of investments in carbon capture and storage
technologies,*® despite the dip in consumption caused by
the abundance of cheap natural gas.” The expansion of
domestic energy supplies promises national security benefits
as well as more revenues and jobs and reduced price vola-
tility. Unfortunately, a cheap and plentiful supply of fossil
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versity (June 25, 2013), available at http://ens-newswire.com/2013/06/25/
president-obamas-climate-change-speech-full-text/.
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we can reduce our dependence on foreign oil, create good jobs at home, cut
the cost of energy for American families and businesses, and take significant
action to address climate change”) [hereinafter “PRESIDENT’S PLAN"], available
at  heep:/[www.whitchouse.gov/sites/default/files/uploads/sotu_2013_blue-
print_embargo.pdf.

38. See BLUEPRINT, supra note 6, at 34 (citing $3.4 billion in Recovery Act funding
for development of carbon capture and storage technologies and convening of
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fuels also has the potential to undermine the establishment
of new alternative energy sources and the implementation of
energy efficiency measures.

The prioritization of ensuring an ample energy supply at a
reasonable cost is reflected not only in the rhetorical empha-
sis of the all-of-the-above policy and in the United States’
continued heavy reliance on fossil fuels, but also in how the
federal government has resolved specific situations involving
conflicting objectives. One example of the emphasis on sup-
ply is the limited federal response to the potential adverse
effects of hydraulic fracturing. Specifically, even though the
federal government could regulate fracturing fluid injection
that threatens drinking water supplies, the Safe Drinking
Water Act specifically exempts such activities from federal
oversight.* In addition, although the Clean Water Act has
long governed the discharge of wastewater to waters of the
United States, EPA is beginning only now to draft waste-
water treatment standards that would apply to hydraulic
fracturing.”! From these examples, it appears that the federal
government is willing to consider health and environmental
regulation only to the extent that it will not hamper increased
fossil fuel production.” Another example in which the goal
of inexpensive energy has prevailed over other goals is the
Obama Administration’s reluctance to regulate greenhouse
gas (‘GHG”) emissions from fossil-fueled power plants and
petroleum refineries, which are responsible for approximately
40% of U.S. GHG emissions.” EPA authority to regulate
GHG emissions under the Clean Air Act (including emis-
sions from these facilities) has been clear ever since Mas-
sachusetts v. EPA.* Notwithstanding the Supreme Court’s
affirmation of this authority, the Obama Administration has
proceeded cautiously in regulating GHG emissions, appar-
ently fearful of potential effects on energy supply and costs.”
In 2010, EPA entered into settlement agreements with states
and environmental groups to regulate GHG emissions from
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that the Obama administration “has been timid about calling for a stronger
federal role” in regulating hydraulic fracturing).
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Plants, N.Y. Times (Feb. 26, 2013), http://www.nytimes.com/2013/02/27/
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these facilities by 2012.% EPA missed the deadline and has
issued only a proposed rule to govern emissions from new
power plants.”” Although the President recently directed EPA
to issue carbon pollution standards that will govern new
power plants as well, the content of those standards has not
yet been determined.*®

Il. Critiquing Current Energy Policy

Several fundamental criticisms may be made of current
federal energy policy: it avoids difficult choices, does not
adequately plan for a transition away from fossil fuels, under-
emphasizes measures to reduce energy demand, does too
little to respond to climate change, and does not sufficiently
engage the public.” To be fair, the Obama Administration
faces significant constraints regarding its ability to implement
all of its desired policy measures, some of which require Con-
gressional action. Indeed, Administration proposals suggest
a desire to move towards a more sustainable energy policy.
For example, the President’s 2013 State of the Union address
called for several new initiatives, including an Energy Secu-
rity Trust Fund that would use federal oil and gas revenues to
support electric and alternative fuel vehicle research, as well as
a Race to the Top program that would offer federal funding
and assistance to support state policies that encourage energy
efficiency.”® Significantly, the Race to the Top proposal rec-
ognizes states’ pivotal role in energy policy and could stimu-
late reforms in energy efficiency programs, building energy
codes, utility regulation and ratemaking, and transportation
planning.”" The President has also urged that the renewable
energy Production Tax Credit be made permanent and
that a national clean energy standard be established.”® The
proposed clean energy standard would require that 80% of
electricity be generated from clean energy sources by 2035, a
doubling of its current share.* Finally, the 2013 State of the

46. Monast et al., supra note 43, at 10,206 (noting settlements requiring EPA to
issue Clean Air Act §111 new source performance standards governing both
new and existing sources by May 2012 (for power plants) and November 2012
(for oil refineries)). The settlement agreements are available at http://epa.gov/
carbonpollutionstandard/settlement.heml.
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Sept. 20, 2013)(to be codified at 40 C.ER. pt. 60). See Docket ID: EPA-
HQ-OAR-2013-0495, http://www2.epa.gov/sites/production/files/2013-09/
documents/20130920proposal.pdf.
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washingtonpost.com/blogs/post-politics/wp/2013/04/12/its-official-epa-de-
lays-climate-rule-for-new-power-plants/ (noting EPA plan to begin work on
rule governing emissions for existing power plants in fiscal year 2014).
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Fossit FueLs: Wiy AMERICA CAN'T AFFORD TO DEPEND ON DIrTY ENERGY 1
(2009).

50. See 159 Cona. Rec. $652-53 (daily ed. Feb. 12, 2013) (State of the Union
Address by Pres. Barack Obama).; PRESIDENT’S PLAN, supra note 37, at 3.

51. See ALLiance Comm'N oN Nar't ENErGY EFFiciency Poricy, Dousring U.S.
ENERGY PrODUCTIVITY BY 2030, at 22 (2013).
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54. See id. at 11. It should be noted that the Obama Administration proposal
defines clean energy broadly to include not only “renewable energy sources like
wind, solar, biomass, and hydropower; [but also] nuclear power; efficient natu-
ral gas; and clean coal.” BLUEPRINT, supra note 6, at 32. Senator Jeff Bingaman,
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Union address also called for climate change legislation and
promised further executive action in its absence.” A subse-
quently issued “Climate Action Plan” identifies specific steps
that may be taken to reduce carbon emissions and prepare for
climate change impacts.*®

A.  Avoiding Difficult Choices

The all-of-the-above federal energy policy actually appears to
be more of a laundry list than a coherent strategy. An all-of-
the-above approach ostensibly possesses the virtues of diver-
sification, but avoids the difficult choices needed to make
sound policy.” Alternatively, the approach obscures policy
choices under a veneer of support for all options.’® The mul-
tiple objectives of the Administration’s energy policy may not
be mutually exclusive, but they do lie in tension with each
other. For instance, ensuring that energy supplies are abun-
dant can conflict with ensuring their reliability if those sup-
plies are volatile or come from abroad. Likewise, minimizing
energy prices for consumers is likely to conflict with reduc-
ing GHG emissions, at least in the short-term. As illustrated
by the potential for plentiful and inexpensive natural gas to
undermine renewable energy development,” measures with
conflicting objectives can undercut each other.

Indeed, an all-of-the-above approach ignores significant
differences among energy sources with respect to reliability,
cost, and social effects. Of equal importance, each energy
source imposes different environmental externalities. Com-
pared to natural gas, the burning of home heating oil pro-
duces nearly 40% more carbon dioxide per unit of energy
generated, and the burning of coal produces nearly double
the amount of carbon dioxide.® The hydraulic fracturing
process driving the ongoing natural gas boom releases meth-
ane, a powerful GHG, in quantities that could undermine
the climate advantages of natural gas over other fossil fuels.®
Renewable sources, in contrast, generate almost no GHGs
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policy choices with serious consequences”).

59. See David B. Spence & Emily Hammond Meazell, Fuels for Electric Power Gen-
eration: Regulatory, Policy, and Economic Pressures, in GLOBAL CLIMATE CHANGE
AND U.S. Law, 48 (citing to SSRN draft) (Michael B. Gerrard & Jody Freeman
eds., 2d ed. forthcoming 2013), draft available ar http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2188906.
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(2012) (estimating actual fugitive emissions to be substantially less than poten-
tial emissions, based on techniques used by shale gas producers).

other than those associated with start-up.®> Wind, solar, and
other renewable energy sources, however, often raise concerns
regarding land use, water use, and habitat disturbance.®
Increased federal subsidies for renewables in recent years®
suggest an awareness of the environmental differences among
energy sources, but such subsidies remain controversial.®
Recognizing the negative externalities associated with fossil
fuels, the Obama Administration at times has advocated the
elimination of subsidies for oil and gas production.® Yielding
to the political appeal of an all-of-the-above approach, how-
ever, the Administration has not made such reform a priority.
An all-of-the-above strategy makes sense for providing
one specific benefit, and that is the increased sponsorship of
research and development of new energy technologies. Here,
investment in a diversity of projects is a rational approach
because some technologies will presumably fail.” With
respect to energy policy in general, however, a true strategy
requires the clear articulation of policy objectives and the set-
ting of priorities among them. A sustainable energy strategy
would focus on meeting present and future energy needs and
dealing with the consequences of meeting those needs.

B.  The Lack of a Plan to Transition From Fossil Fuels
to Renewables

Although current energy policy contains several elements
that promote renewable energy development, it does little to
provide for a transition away from a system reliant on fossil
fuels. Over the last four decades, U.S. fossil fuel consump-
tion has continued to increase®® and the transportation sector
remains almost wholly dependent on petroleum.® There has
been a notable and continuing decline in the ratio of oil and
gas consumption to economic growth, however, since 1973.7
This is arguably a positive achievement. Nevertheless, the cli-
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63. See id. at 38-39.
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expired in 2012).
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htep://www.gsb.stanford.edu/news/headlines/Reichelstein-solar-2012.html
(explaining that renewable energy (solar in particular) remains rather contro-
versial in the public debate about energy policy).

66. See GERT & McNaBB, supra note 57, at 93; Obama, supra note 36.

67. See David Biello, Still in Search of the Energy Unknown: A QA With ARPA-E
Director Cheryl Martin, Sci. Am., (Mar. 7, 2013), http://www.scientificameri-
can.com/article.cfm?id=arpa-e-still-in-search-of-energy-unknown (explaining
that it has been “part of the plan” for ARPA-E to stop supporting projects that
do not work out as expected).

68. U.S. ENErGY INFO. ADMIN., ANNUAL ENERGY REVIEW 4 (Sept. 2011), avail-
able ar http://[www.eia.gov/sites/default/files/totalenergy/data/annual/pdf/aer.
pdf (last visited Sept. 28, 2013)

69. See U.S. Energy Info. Admin., Natural Gas and Renewable Shares of Electric-
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http://www.eia.gov/todayinenergy/detail.cfm?id=4950. (indicating that as of
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mate change threat demands a dramatic decrease in GHG
emissions, not just a gradual decline in the fossil fuel energy
intensity of the U.S. economy.”! Renewable energy is the
obvious response, yet its role remains relatively small despite
recent growth. As of 2011, renewable sources accounted for
13% of U.S. electricity generation, with non-hydropower
renewables accounting for just 4.7%.7> These percentages
represent a small fraction of the potential of renewables;
renewable energy sources could satisfy most, if notall, of U.S.
electricity generation needs.” There are, of course, numerous
barriers to the full realization of this potential, including the
need for new transmission infrastructure, the intermittency
and variability of renewable electricity generation, and cost
disadvantages—particularly as fossil fuel energy costs do not
reflect health and environmental externalities.™

Ultimately, energy and environmental concerns, which
historically have been treated as distinct, must be consid-
ered together.” In integrating these concerns, energy policy
should facilitate a transition to an energy system that is sus-
tainable in the long-term and simultaneously ameliorate
the near-term adverse effects of that transition.” Adopting
measures to gradually internalize the full social costs of
energy consumption is one step that such a transition should
include.”” While some elements of current policy can assist
in a transition to a sustainable energy future (like support for
research and deployment of renewables) there is little struc-
ture in place to facilitate or guide such a transition.”

Current energy policy not only lacks a plan for transi-
tioning beyond fossil fuels, but also fails to provide suf-
ficient long-term certainty for private actors to anticipate
such a transition. Developing a mineral resource, undertak-
ing energy efficiency improvements, carrying out renewable
energy projects, and other energy-related decisions often
require long-term projections, analyses, and investments.”
Accordingly, policy incentives to encourage desired invest-
ment should provided guaranteed assurances over extended
periods of time.*® Incentives designed to overcome initial
barriers to entry nonetheless should be phased out once their
purposes have been satisfied.® The renewable energy Produc-
tion Tax Credit provides a leading example of a desirable

71. See Malte Meinshausen et al., Greenhouse-Gas Emission Targets for Limiting
Global Warming to 2° C, 458 NaTure 1158, 1159-60 (2009) (indicating that
policies to reduce emissions are needed in order remain achievable the goal of
limiting global warming to a 2 °C increase by 2050).

72. See BPC, supra note 27, at xi, 8; U.S. ENERGY INFO. ADMIN., ANNUAL ENERGY
Review 2011, at Figure 8.2a (2012).

73. See BROWN & WHITNEY, supra note 32, at 9—10.

74. See id. at 3—4, 30-40.
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77. See id. at 84 (advocating that “prices reflect the true cost of consumption” and
that competition be reformulated “to include both (real, holistic) price signals
and a scientifically-based assessment of fuels” actual environmental impact”).

78. See id. at 77-78 (discussing “recurring pattern” in alternative energy policy
whereby calls for change are followed by “funding and research, but not man-
dates or measures with real teeth”).

79. See PEw CHARITABLE TRUSTS, INNOVATE, MANUFACTURE, COMPETE: A CLEAN
ENERGY AcTION PLAN 30 (2012).
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States Does Not Have a Renewable Energy Policy, 43 ELR 10095, 10097 (Feb.
2013).

81. See BROowN & WHITNEY, supra note 32, at 40.
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energy incentive that has been undermined by long-term
uncertainty.®? Since it was first created in 1992, the tax credit
expired in 1999, 2001, and 2003, and was set to expire on
other occasions as well.® The Obama Administration has
called for making this tax credit permanent, but the prospect
for such action is uncertain.®

One possible tool for facilitating a long-term transition
to sustainable energy is a national renewable portfolio stan-
dard (“RPS”), which can provide general direction to market
actors to behave in a way that supports policy goals while
still allowing those actors to make cost-effective choices.®
Many states have adopted RPSs that vary widely in their
stringency, definition of renewable energy, and other fea-
tures.*® A national RPS would offer several advantages over a
multiplicity of state RPSs: national coverage, including states
currently lacking an RPS; uniformity and therefore greater
liquidity and transparency; and lowered geographic barriers
to trade and therefore lower costs to achieve renewable energy
goals.”” Critics have raised concerns regarding the costs of
RPS requirements.®® Analyses of state RPSs implemented
through 2007 generally found small price increases.® The
evidence suggests that a national RPS would likely impose
modest though geographically variable costs.”® For example,
an evaluation of Senator Jeff Bingaman’s 2012 proposed
Clean Energy Standard Act, which would have required
80% of electricity to be generated from clean energy sources
(defined broadly) by 2035, estimated that such a mandate
would raise consumer electricity prices by 18%.°" Although
some analysts suggest that RPSs ultimately may save con-
sumers money by reducing natural gas demand and generat-
ing economies of scale for renewable energy,” others counter

82. See GERI & MCNABB, supra note 57, at 119; ALEXaNDRA B. Kvass, Tax Ben-
EFITS, PROPERTY RIGHTS, AND MANDATES: CONSIDERING THE FUTURE OF
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Research Paper No. 13-11, Feb. 22, 2013) (noting that production tax credit
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fuels, and concluding that uncertainty surrounding it “drives investment vola-
tility and hurts the industry”), available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2222987.
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Conn. L. Rev. 1339, 1357 (2010)..

86. Seeid. at 1359-62.
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Vol. 21, No. 5, 9, 10 (2008). For example, renewable energy certificates would
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that the new transmission infrastructure required by renew-
able facilities would undermine any cost savings.”

A national RPS alone would not be sufficient to manage
the transition from fossil fuels to renewables. Most notably,
RPS requirements do not address GHG emissions associated
with motor vehicle use. Although renewable fuels standards
can address these emissions, the present federal standard in
this area has instead encouraged the production of corn-
based ethanol, which itself generates significant GHG emis-
sions and has other detrimental effects.” Nor is an RPS alone
likely to produce the drastic reductions in coal use necessary
to attack climate change.” But if combined with other mea-
sures, including the reform of infrastructure planning and
siting processes,” a national RPS can lay the foundation for a
transition to a more sustainable energy future.”

C.  Undervaluing Energy Demand Reduction

Historically, energy policy in the United States has focused
on supply.”® Thanks to the problem of climate change, how-
ever, that policy focus must expand to encompass reductions
in energy demand as well.”” Under current policies, increases
in electricity use are expected to continue and the expansion
of renewables alone is highly unlikely to reduce overall car-
bon emissions to the extent required.'”

Increased energy efficiency is the proverbial low-hanging
fruit of energy policy."" Increased efficiency not only offers
substantial cost savings,'” but can also decrease overall
energy demand and thereby generate associated benefits,
including reduced environmental impacts, greater grid sta-
bility, and improved energy security.!” Over the last four
decades, the amount of energy saved from improved effi-
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96. See id. at 377-79 (noting that siting decisions “are no longer purely state and
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pacts of decisions on regional and national goals[ ]”).

97. For example, by articulating standards for a state’s recognition of renewable
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Policy, 19 Duke EnvrL. L & PoL’y E. 295, 301 (2009).

99. See Michael P. Vandenbergh et al., Supply and Demand: Barriers to a New En-
ergy Future, 65 VAND. L. Rev. 1447, 1448 (2012).

100. See Michael P. Vandenbergh & Jim Rossi, Good for You, Bad for Us: The Fi-
nancial Disincentive for Net Demand Reduction, 65 VAND. L. Rev. 1527, 1536
(2012).

101. Cf. Amory B. Lovins, THE EsSENTIAL AMORY LoviNs: SELECTED WRITINGS
108 (Cameron M. Burns ed. 2011) (characterizing increased energy efficiency
as “the largest, least expensive, most benign, most quickly deployable, least vis-
ible, least understood, and most neglected way to provide energy services”).

102. See ALLIANCE COMMN, supra note 51, at 27 (estimating that adopting mea-
sures to double American energy productivity by 2030 would save the aver-
age household $1,039 per year in energy costs, net of investments made to
increase efficiency).

103. See Noah M. Sachs, Can We Regulate Our Way to Energy Efficiency? Product
Standards as Climate Policy, 65 Vanp. L. Rev. 1631, 1638-39 (2012); John
Dernbach, Stabilizing and Then Reducing U.S. Energy Consumption: Legal and
Policy Tools for Efficiency and Conservation, 37 ELR 10003, 10003-05 (Jan.
2007).

ciency has exceeded the amount of energy added through
increased supplies.' Potential energy savings from further
efficiency measures are likewise significant. The adoption of
cost-effective energy saving measures in the buildings sector
over the next 20-25 years, for example, could bolster energy
efficiency by 30% and thereby offset projected increases in
energy use.'” Energy losses in the generation, transmission,
and distribution of electricity, and not just use, likewise rep-
resent promising opportunities for increasing efficiency.*

Notwithstanding such opportunities, various barriers
hinder the reduction of energy consumption. These barriers
include the long lifetimes of capital stock and infrastructure,'””
divergent incentives faced by landlords and tenants in pur-
chasing and using energy-consuming appliances, and the
fragmentation of enhanced efliciency opportunities across
millions of individual actors who often lack information
about those opportunities.'®® Moreover, regulatory decisions
affecting energy efficiency are spread across different levels of
government: the federal government dominates the setting
of product efficiency standards; states regulate retail electric-
ity rates and establish building codes; and local governments
make zoning, planning, and building permit decisions.'”

Governments have an important role to play in reducing
barriers to improved energy efficiency. The diverse policy
options available include financial incentives like appliance,
motor vehicle, and building efficiency standards, time-based
electricity pricing, and tax incentives. Other options include
weatherization programs, transit-oriented development, and
labeling and other information-based techniques."® The
Obama Administration issued seventeen product efficiency
standards between 2009 and 2011;'" indeed, Professor
Noah Sachs contends that “expanding direct government
regulation of energy efficiency [through energy product stan-
dards] is one of President Obama’s principal environmental
legacies.”"”? But even within this realm of action, more could
be done. With respect to motor vehicle standards, for exam-
ple, the requirement to double previous fuel economy stan-
dards by 2025 would still leave U.S. average fuel economy
below that of other developed nations.'

Within the complex environment of energy demand
management, the recent federal emphasis on product stan-

104. See BPC, supra note 27, at xv.
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110. See Dernbach, supra note 103, at 10015-28; Daniel A. Farber, Sustainable
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dard setting is understandable and generally enjoys biparti-
san appeal.® But efficiency standards alone are of limited
effect. Such standards typically apply only to new products
and thus offer only gradual improvements in efficiency, and
they do not address levels of actual use." Additional policy
incentives can address the high cost of replacing or retrofit-
ting existing stock and encourage efficient use.!"® Moreover,
states have a potentially pivotal role to play as they regulate
utility rates and establish building codes. Accordingly, the
Obama Administration’s Race to the Top proposal could
serve as an important federal tool for leveraging efficiency
improvements and reducing energy demand through state
policies that incorporate revenue decoupling, performance
incentives, and renewable energy credits for conservation and
efficiency savings."”

D.  Responding Inadequately to Climate Change

Climate change is ultimately driving the urgency of develop-
ing sustainable energy systems. Yet formal Administration
policy statements in Obama’s first term largely avoided direct
references to climate change, in what likely represented a
deliberate choice to avoid a controversial subject.'® None-
theless, ongoing initiatives to promote renewable energy
appear to be aimed at climate change, as are efforts to regu-
late GHG emissions from mobile sources."” More generally,
the Blueprint’s clean energy component reflects recognition
of the environmental implications of energy policies, and the
president’s Climate Action Plan repeatedly acknowledges the
close relationship between climate and energy matters.'
Notably, the Administration’s broad definition of clean
energy encompasses nuclear energy and natural gas. Both
of these specific energy sources are environmentally con-
troversial. Nuclear power generates no carbon emissions,
but triggers concerns regarding radioactive contamination
and long-term nuclear waste disposal.’?! Rising consump-
tion of relatively cheap natural gas is potentially problem-
atic not only because of the associated carbon emissions,
but also because dependence on natural gas can hinder
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the development of renewable energy, which is typically
more expensive.'?

In the wake of Congress’ failure to enact climate change
legislation in 2010, further federal action on climate change
is most likely to come from the Executive Branch. Regula-
tion of GHG emissions from existing power plants under
Section 111(d) of the Clean Air Act is on the horizon, though
such rules will surely be challenged, and EPA has not even
finalized analogous rules for new power plants.'””? Other
energy-related measures that could address climate change
and be adopted administratively include direct regulation of
methane emissions from hydraulic fracturing operations as
well as regulation of GHG emissions from mobile sources
other than automobiles and trucks.” The Climate Action
Plan lists further steps, including acceleration of clean energy
permitting on public lands and negotiation of an “ambitious,
inclusive and flexible” climate treaty, but the content and
effect of such measures remain to be determined.'”

E.  Inadequately Engaging the Public

The transformation to a sustainable energy society can occur
in numerous ways, as suggested by energy policy develop-
ments in Europe. Relying on varying combinations of wind,
solar, hydropower, and other sources, several European
nations now generate more than 40% of their electricity via
renewables.'® The rapid shift to renewables in these countries
demonstrates not only that such change is possible, but that
it can be achieved without sacrificing living standards. In the
United States, however, political resistance, cultural barriers,
and the comparatively low cost of natural gas have impeded
a similar shift.'”” These barriers are not impossible to over-
come, as suggested by the widespread adoption of RPSs in
the states and the development of renewable energy even in
more politically conservative regions of the United States.'?*
But these barriers do point to the need for dramatic policy
changes and efforts to solicit public engagement and support.

Feed-in tariffs (“FIT”) are one possible tool to recruit
broad participation by society in renewable energy genera-
tion. Under a FIT regime, renewable electricity generators
enjoy a guaranteed right to connect to the power grid, and
utilities are required to purchase this power at above-market
rates.'” FIT policies have stimulated the widespread deploy-
ment of renewable energy installations by hundreds of thou-
sands of households in Western Europe.'*® Determining tariff
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rates has proven to be a challenging task, as rates should be
high enough to stimulate substantial investment, but not so
high as to impose unreasonable burdens on ratepayers. More-
over, rates should be tailored to encourage a range of renew-
able energy sources.”” Compared to an RPS, a federal FIT
offers less certainty as to whether renewable energy percent-
age goals will be achieved, but greater assurance to would-be
investors that they will receive an economic payoff.’*> FITs
can be a difficult sell for consumers, however, because they
can result in higher electricity rates.'”® Nonetheless, FITs
may be particularly suited for engaging private households
in directly supporting the transition to a more sustainable
energy economy because they offer individuals a way to par-
ticipate in and profit from that transition.'

lll. Conclusion: Towards a Sustainable
Energy Policy

Interestingly, sustainable energy and sustainability in general
receive no direct mention among the stated objectives of cur-
rent federal energy policy. Sustainability has been defined in
various ways and is sometimes argued to be a meaningless
and unrealistic concept.'® Nonetheless, the core concern at
the heart of sustainability—accounting for future genera-
tions and ecological limits while meeting present needs'**—
is one that many critics of the concept would embrace. The
goals of current energy policy suggest links to sustainability,
of course: implicit in the goal of a reliable energy supply is
the expectation that such a supply will be reliable well into
the future; clean energy presumably is more sustainable than
“dirty” energy; and accounting for climate concerns is essen-
tial to developing a sustainable energy system. At the same
time, the policy’s various shortcomings reflect the funda-
mental failure to identify sustainability as an explicit goal.
In the context of energy policy, sustainability must be
considered with respect to both the desired good, energy,
and the negative consequences flowing from the production
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